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Court of Appeals of the District of Columbia 


No. 5736. 

United States of America ex rel., Charles Connor et al., 

Appellants, 

vs. 

District of Columbia, a Municipal Corporation, et al. 

a Supreme Court of the District of Columbia. 

At Law. 

No. 81060. 

United States of America ex Relatione Charles Connor, 
Mary Raedy, Katherine Raedy, and He^en Raedy, Plain¬ 
tiffs, 

vs. j 

District of Columbia, a Municipal Corporation; Luther H. 
Reichelderfer, Herbert B. Crosby, and John C. Gotwals, 
Commissioners of the District of Columbia, and John W. 
Oehmann, Inspector of Buildings, D. C., Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, That in the Supreme ^ourt of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in tljie above-entitled 
cause, to wit: j 
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1 Petition for a Writ of Mandamus . 

Filed March 26,1932. 

In the Supreme Court of the District of Columbia. 

At Law. 

No. 81060. 


United States of America ex Relatione Charles Connor, 
Mary Raedy, Katherine Raedy, and Helen Raedy, Plain¬ 
tiffs, 


vs. 

District of Columbia, a Municipal Corporation; Luther 

H. Reichelderfer, Herbert B. Crosby, and John C. Got- 
wals, Commissioners of the District of Columbia, and 
John W. Oehmann, Inspector of Buildings, D. C., De¬ 
fendants. 

The petition of Charles Connor, Mary Raedy, Katherine 
Raedy and Helen Raedy respectfully shows: 

I. That the plaintiffs, 1 Charles Connor, Mary Raedy, 
Katherine Raedy and Helen Raedy, are all citizens of the 
United States and are now temporarily residing within the 
City of Atlantic City, State of New Jersey, and file this 
petition for the purposes hereinafter shown. 

2. That the defendant, the District of Columbia, is a 
municipal corporation, the defendants Luther H. Reichel¬ 
derfer, Herbert B. Crosby and John C. Gotwals, are Com¬ 
missioners of the District of Columbia, a municipal corpo¬ 
ration, and John W. Oehmann is Inspector of Buildings for 
said municipal corporation, the District of Columbia; and 
that said defendants are sued in their respective capacities 
as such municipal officers for the purposes hereinafter 
shown. 

3. That the plaintiffs, Mary Raedy, Katherine Raedy and 

Helen Raedy, are owners of Lots Twenty-four (24), 
2 Twenty-five (25) and Eight Hundred and Twenty- 
one (821) in Square Six Hundred and Seventy-seven 
(677), improved by premises numbered 701-03-05 North 
Capitol Street, Northeast, all within the said City of Wash¬ 
ington, District of Columbia; and the plaintiff, Charles 



DISTKICT OF COLUMBIA ET AL. 


3 


Connor, is an applicant for a gasoline permit or privilege to 
sell and dispense gasoline at said premises, 701-03-05 North 
Capitol Street, Northeast, and that said plaintiffs, Mary 
Raedy, Katherine Raedy and Helen Raedy, join in said 
application as owners of the aforesaid real estate. 

4. That the aforesaid real estate owned \>y the plaintiffs, 
Mary Raedy, Katherine Raedy and Helen Raedy, is located 
on the Northeast corner of North Capitol and G Streets, 
Northeast, and possesses a value of about One Hundred and 
Seventy-five Thousand Dollars ($175,000.^0), and is par¬ 
ticularly well adapted and situated for the iale and dispens¬ 
ing of gasoline and oils because of its proiimity to numer¬ 
ous public garages and hotels, as well as to the Union Rail¬ 
road Station. That, through an idiosyncrasy of the Zoning 
Regulations, this particular property is zoned as first com¬ 
mercial, while property immediately "to the East on G Street 
and separated only by a ten-foot alley is zoned as second 
commercial property and such second commercial property 
is continuous and unbroken on the North si^e of G Street to 
First Street, Northeast. That the South side of said G 
Street, although used entirely for second commercial pur¬ 
poses, is unzoned because it belongs to the Government of 
the United States and is occupied by the United States Post 
Office for the use of its automobiles and delivery trucks. 
That the West side of North Capitol Street from G to H 
Streets, Northwest, is occupied by the Government Print¬ 
ing Office, a highly industrial use, and is also unclassified 
under said zoning law’ because of its governmental owner¬ 
ship. That the East side of North Capitol Street is zoned 

as first commercial property interspersed with actual 
3 second commercial use. That the interior of said 

Square Six Hundred and Seventy-seven (677), upon 
w’hich is located said plaintiffs’ property, is practically all 
second commercial property. 

That, as a result of this particular topography, your 
plaintiffs’ property is the junction point}, in Square Six 
Hundred and Seventy-seven (677), of the, first and second 
commercial zones, enjoying only the privileges of the first 
commercial property and being denied the privileges of 
second commercial property and use although facing and 
abutting thereon. 

5. That the Zoning Regulations now in force and opera¬ 
tion in the District of Columbia prescribe that a gasoline 
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station may be established and erected in a first commer¬ 
cial zone provided, when the permit is issued, there are on 
file with the Commissioners of the District of Columbia the 
written consents of the bwners of 75 per cent of the prop¬ 
erty within 200 feet of the proposed establishment. 

6. That a gasoline service station can be established 
and/or erected within the second commercial zone is mat¬ 
ter of privilege or use attaching to it existing by virtue 
of said zone. 

That, therefore, any property within the first commer¬ 
cial zone which has a second commercial use is, under the 
interpretation of said Zoning Eegulations, considered as 
consenting to the establishment and erection of a gasoline 
service station or similar business without consent; and 
all second commercial property, when within the prescribed 
radius of 200 feet of first commercial property, is, as well, 
considered as consenting to the establishment of a gaso¬ 
line service station or similar business within the first com¬ 
mercial zone without cbnsent. The use of the property, 
according to said regulation, is the sole and entire control 
as to consent, immaterial of ownership or value. 

4 7. That, because the plaintiffs ’ property is zoned 

as first commercial property, they caused to be filed 
in the Office of the Inspector of Buildings, on January 14, 
1932, consents, including second commercial properties, of 
more than 75 per cent of the privately owned property 
within a radius of 200 feet of said proposed gasoline serv¬ 
ice station, as will appear from a letter from the defend¬ 
ant, John W. Oehmann, dated January 26, 1932, marked 
Plaintiffs’ Exhibit A, filed herewith and prayed to be read 
as a part hereof. That all of said consents have been duly 
verified as to genuineness of signature by the Metropoli¬ 
tan Police Department of the City of Washington, District 
of Columbia. That there is also filed herewith, marked 
Plaintiffs’ Exhibit B, a 200-foot radius map prepared by 
the Acting Surveyor for the District of Columbia showing 
the site of the proposed gasoline service station requested 
by the plaintiffs and the relative location of the other prop¬ 
erties involved within said 200-foot radius. 

8. That the property owned by the United States Gov¬ 
ernment, a part of which is vacant ground along the South 
side of G Street from North Capitol to First Streets, 
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Northeast, is used and occupied exclusively by the Post 
Office Department for the parking of automobiles used in 
the delivery of special and general deliyery mails as well 
as mail delivery trucks used in the delivery of special and 
general delivery mails and immediately next and continu¬ 
ous thereto and fronting on said G Street is a large public 
garage for the housing and repair of automobiles belong¬ 
ing to said Post Office Department. That there is herewith 
filed four photographs, marked Plaintiffs’ Exhibits C, D, 
E and F, taken under dates of February 10, 1932 and Feb¬ 
ruary 15, 1932, respectively, showing the actual use of said 
property along the South side of G Street by the Post 
Office Department for the uses above set forth. 

5 9. That there was, on January jL4, 1932, and there 

is now in effect and operation in jthe District of Co¬ 
lumbia a zoning regulation providing a permit for the 
parking of automobiles on a vacant lot in a first commer¬ 
cial zone upon condition that 75 per cent of the property 
owners within 200 feet consent thereto, the exact language 
of said regulation being as follows: 

“In the first commercial district a vacant lot may be used 
for the temporary parking of cars; provided no repairing 
or servicing is permitted and no gaso'ine, oil, or grease 
sold; and provided further, that when the permit is issued 
there are on file with the Commissioners of the District of 
Columbia the written consents of the owners of 75 per cent 
of the property within 200 feet of the proposed establish¬ 
ment. (June 7, 1930.)” 

And there was, on January 14, 1932, ^nd there is now in 
force and effect in the District of Columbia, a zoning regu¬ 
lation which provided further that all property which is 
used for the purpose which requires ^5 per cent of the 
owners of property within a radius of 200 feet shall be 
considered as consenting to a permit fojr the establishment 
and erection of a gasoline station. That no exception to 
the consideration of this consent is made in favor of the 
United States Government or for any other owner or pur¬ 
pose, and the exact language of said regulation is as fol¬ 
lows: 
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“In computing the area of consents required under this 
regulation, so much of the area of all property shall be 
counted as consenting which is already used for a purpose 
which by the terms of this section requires as a condition 
precedent to a permit for such use the written consents of 
the owmers of 75 per cent of the property within 200 feet 
of the property or of two-thirds of the property within 90 
feet, as the case may be, of the property to be so used. 
(As amended December 22, 1926.)” 




That, with the inclusion of the ground used by the Post 
Office Department for the parking of automobiles and pub¬ 
lic garage within the radius of 200 feet, your plaintiffs offer 
more than '81 per cent of the entire property within said 
radius of 200 feet, or more than 6 per cent in excess 
6 of the amount required by the said Zoning Regula- 
tions. That a computation of said area has been 
made by James Berrall, civil engineer, as will appear from 
Plaintiffs’ Exhibit G filed herewith and prayed to be read 
as a part hereof. 

10. That, notwithstanding plaintiffs’ full compliance 
with all of said Zoning Regulations, the respondents did, 
under date of March 22, 1932, refuse and still refuse to 
grant to them their permit to establish and erect a gasoline 
service station upon said property, screening their denial 
by a statement that, under the Regulations, they have the 
right to refuse the consent for Government property, 
vrhereas no consent is necessary because of the use of the 
ground by the said Post Office Department. That they 
endeavored to voice the Post Office Department as an ob¬ 
jector to plaintiffs using their property for the purpose 
characterized as the same purpose, under said Zoning 
Regulations, for which the Post Office Department uses its 
property and in that way refuse to plaintiff a permit which, 
under the law, they are entitled to receive and have granted. 
That, as a result of defendants’ refusal to grant said per¬ 
mit, plaintiffs are suffering severe and irreparable damage 
and loss and will continue to suffer such damage and loss 
until such permit is granted. 

That said defendants are without right in law in denying 
said plaintiffs their permit to establish and erect a gaso¬ 
line station, for the reasons: 
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(a) That they deny to plaintiffs the use and enjoyment 
of their property in violation of the Fifth and Fourteenth 
Amendments to the Constitution of the United States, in 
that said denial deprives the plaintiffs of the lawful use of 
their property without due process of law. 

(b) That the plaintiffs have complied with all 
7 zoning and other regulations controlling the estab¬ 
lishment and erection of a gasoline station at 701- 
03-05 North Capitol Street, Northeast, and are therefore 
entitled to have a permit for the same issued. 

(c) That the defendants are without any discretion in 
the granting of said permit, but that the same is a plain 
ministerial duty and obligation of defendants, as officers of 
said municipal corporation. 

Wherefore, the premises considered, petitioners pray: 

1. That a writ of mandamus may issue, addressed to the 

District of Columbia, a municipal corporation, Luther H. 
Reichelderfer, Herbert B. Crosby and John C. Gotwals, i 
Commissioners of the District of Columbia, a municipal! 
corporation, commanding them to issue a permit for the: 
establishment and erection of a gasoline service station at j 
701-03-05 North Capitol Street, Northeast, in the City of 
Washington, District of Columbia, to the blaintiff, Charles 
Connor. I 

2. That a writ of mandamus may issijie, addressed to 
John W. Oehmann, Inspector of Buildings of the District 
of Columbia, a municipal corporation, directing him to is¬ 
sue a permit for the establishment and erection of a gaso¬ 
line service station at 701-03-05 North Capitol Street, 
Northeast, in the City of Washington, District of Columbia, 
to the plaintiff, Charles Connor. 

3. That a rule to show cause be granted your plaintiffs 
requiring the defendants, and each of then}, upon a day cer¬ 
tain to be named therein, to appear in this Court and show 
cause why the writ of mandamus should r ot issue. 

CHARLES CONNOR. 

MAY RAEjDY. 

KATHARINE RAEDY. 

HELEN R|EDY. 


8 U. S. OF A., ETC. VS. DISTRICT OF COLUMBIA ET AL. 

District of Columbia, ss: 

I, Charles Connor, one of the subscribers named in 
8 the annexed Petitibn, do solemnly swear that I have 
read the Petition and know the contents thereof, and 
I do verily believe the same to be true. 

CHARLES CONNOR. 


Subscribed and sworn to before me this 26 day of March, 
A. D. 1932. 


JAMES F. HOWELL, 

Asst . Clerk . 


VINCENT L. TOOMEY, 
For TOOMEY & TOOMEY. 
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1015 Pifteeath Street, U* f # 

Washington, D, C« 
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Oentlmms 

icfcnovlefigernant It made of the receipt of your 
commication of the 25th instant, relative to the establlrih^ 
sent of a gasoline service station at premises Hof, 701«O5 
Horth Capitol Street* 

file records of this office show that applicaF- 
tlon was filed on J anua r y 14, 1932* confuted on January 15* 
and as consents of more than 75of the privatelyw>sned 
property had hem obtained the paoers were forwarded to the 
Police Departaent for the verification of signatures and to 
the Caanlasioaers for their consideration in connection with 
the public property involved* being the Edited States Post 
Office, 


Z an this date forwarding your let 
Comdssloaers to be appended to the file on this : 

Very truly yours. 


i er to 1 
attar. 
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John T, Oehaasn 
Inspector of Suildlngs, D.< 
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JAMES BERRALL 

CIVIL KNOINKKK 
• 11 COLORADO 8UILDIN 
WASHINOTON. D. C. 


p lL ED 


£ X H\fcVT 


\\ 


MAR 2 6 


COMPUTATION OX H<?AZ 'AIIHIH 200 POO 


;H 200 POO^iUfliyS OS LOIS^It, 25^"^621, 
SCSJJr.3 677^ CUHUmHAM, Cktt 



w 


©treats and Alleys Sot Included) 


81CC0 


Lota 

330, 831, & 821 

800 

801 

824, 825, ft 828 
30 

822, 823, 138, 139 ft 140 
24, 25, ft 821 

859 , 858 , 97 , 857 , 856, 355 ft 137 

812, 813, 17, 18, 814, 815, 816, 817 
818, 819, 820, 860, 861, 862, 91, 90 
89, 88, ft 863 

14 __ 


Area In Area Out 

1,731.47 aq. ft. 

11,125.79 aq. ft. 
88*98 

3,049.00 

2,500.00 

8,401.00 

6,600.00 
5,375.39 

32,114.41 

25.044.66 
79,414.93 aq. ft 


19,615.77 aq. ft. 
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Rule to Show Cause. 
Filed March 26, 1932. 


Upon consideration of the petition for a writ of man¬ 
damus filed in the above entitled Cause on the 26th day of 
March, A. D. 1932, it is, by the Court, this 26th day of 
March, A. D. 1932, 

Ordered, That the District of Columbia, a municipal cor¬ 
poration, and Luther H. Reichelderfer, Herbert B. Crosby 
and John C. Gotwals, Commissioners of the District of 
Columbia, a municipal corporation, and Johiji W. Oehmann, 
Inspector of Buildings of the District of Columbia, a munic¬ 
ipal corporation, show cause on the 4th day of April, A. D. 
1932, in this Court, why the prayers of this petition should 
not be granted and why they should not iskue the permit 
prayed in this petition, provided that a co]dy of this order 
be served upon said defendants on or before the 28 day of 
March, A. D. 1932. i 

ALFRED A. WHEAT, 

Chief Justice. 

Answer to Petition and Response tp Rule. 


Filed April 5, 1932. 


Come now the defendants in the above 
and for answer to the petition for writ of 
in response to the rule to show cause issued upon the said 
petition, respectfully state: 

1. Defendants admit the allegations coni 
graph one of the petition. 

2. Defendants admit the allegations con 

graph two of the petition. 

17 3. Defendants admit the allegations contained in 

paragraph three of the petition. 

4. Answering the fourth paragraph of ^aid petition de¬ 
fendants admit that said property is situated on the north¬ 
east corner of North Capitol and G Streets, Northeast. De¬ 
fendants are without knowledge or information as to the 
actual value of the said properties, but stajte that the com- 

2—5736a 


entitled cause, 
mandamus and 


Itained in para- 
tained in para- 
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bined assessments of the properties for the purpose of taxa¬ 
tion are $41,660. Defendants deny that the said property 
is particularly well adapted and situated for the sale and 
dispensing of gasoline aiid oils either by reason of its prox¬ 
imity to garages and hotels or the Union Railroad Station. 
Said property is not located in the immediate vicinity of 
any large hotels nor does its proximity to the Union Rail¬ 
road Station increase the desirability of the said property 
as a site for the sale and dispensing of gasoline and oils. 
Defendants admit that the property is zoned first commer¬ 
cial by virtue of the zoning regulations duly promulgated. 
Defendants admit that the property on the north side of 
G Street, east of the property of the plaintiff, is zoned 
second commercial continuouslv to First Street, N. E. De- 
fendants state that the south side of G Street is unzoned 
- because it is owned by the United States Government, and 
denies that — is used entirely for second commercial pur¬ 
poses, and states that the property on the south side of G 
Street, abutting on First Street, N. E. is used by the United 
States Post Office for garage purposes. The remaining part of 
I the south side of G Street, comprising approximately three- 
! quarters of the block, from the said garage to North Capitol 

Street is a vacant lot owned bv the United States Govern- 
• * 

: ment and under the jurisdiction of the Post Office Depart¬ 
ment, which lot is used by the employees of the Post Office 
Department for the purpose of parking their automobiles. 

: That the south side of G Street, so used for the parking of 
automobiles, is not a second commercial use. That the 
18 said garage and vacant lot are contained in the same 
; square with the Post Office Building, the entire block 

being owned by the Uiiited States Government, and there¬ 
fore, being unzoned. Defendants admit that the west side 
j of North Capitol Street from G to H Streets, N. W. is oc¬ 
cupied by the Government Printing Office and is owned by 
the United States Government, and, therefore, is unzoned. 
Defendants deny that the Government Printing Office is an 
| industrial use, and on the contrary is a use permitted in a 
first commercial use district. Defendants admit that the east 
side of North Capitol Street is zoned first commercial and 
state that any second commercial use of the east side of 
North Capitol Street exists by virtue of such use prior to 
the enactment of the Zoning Laws and Regulations. 

Defendants deny that the plaintiffs’ property is the junc¬ 
tion point in square 677 of the first and second commercial 
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zones, and state that the plaintiffs’ property faces and 
abuts North Capitol Street and is zoned first commercial as 
is all other property on North Capitol Street, both on the 
east and west sides of said North Capital Street, from 
Massachusetts Avenue to Florida Avenud, a distance of 
approximately ten city blocks. That North Capitol Street 
north of Florida Avenue, on both the east and west sides 
thereof, is zoned residential and first commercial. That 
within two blocks of the plaintiffs ’ property! and facing and 
abutting on North Capitol Street there is located a large 
church and a large school, and within four blocks of the; 
plaintiffs’ property on North Capitol Street is located one 
of the largest hospitals in the District of Columbia. That 
between Massachusetts Avenue and Florida Avenue, on 
both sides of said North Capitol Street, aye many private 
residences. That plaintiffs’ property is sjtuated approxi- j 
mately one bloclTTrom the commencement of the parkway j 
between the United States Post Office Building, and j 
19 the Union Station, and the United States Capitol, j 
This parkway comprises an area of approximately 
14 to 16 city blocks. That practically the entire section west 
of the plaintiffs’ property for many city blocks is zoned 
either residential or first commercial. That first Street, 
N. E. between G and H Streets faces the railroad tracks 
which lead from the Union Station. 

5. Defendants admit the allegations contained in the fifth 
paragraph of the petition. 

6. Defendants admit the allegations contained in the first 
paragraph of paragraph six of the petitiojn. 

Answering the second paragraph of paragraph six of the 
petition defendants deny the allegations contained therein 
and state that the section 4 of the Zoning Regulations pro¬ 
vides : 

“In computing the area of consents reduired under this 
regulation, so much of the area of all property shall be 
counted as consenting which is already used for a purpose 
which by the terms of this section requires as a condition 
precedent to a permit for such use the written consents of 
the owners of 75 per cent of the property within 200 feet 
of the property or of two-thirds of the property within 90 
feet, as the case may be, of the property td be so used. (As 
amended December 22, 1926.) 
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bined assessments of the properties for the purpose of taxa¬ 
tion are $41,660. Defendants deny that the said property 
is particularly well adapted and situated for the sale and 
dispensing of gasoline alid oils either by reason of its prox¬ 
imity to garages and hotels or the Union Railroad Station. 
Said property is not located in the immediate vicinity of 
any large hotels nor does its proximity to the Union Rail¬ 
road Station increase the desirability of the said property 
as a site for the sale and dispensing of gasoline and oils. 
Defendants admit that the property is zoned first commer¬ 
cial by virtue of the zoning regulations duly promulgated. 
Defendants admit that the property on the north side of 
G Street, east of the property of the plaintiff, is zoned 
second commercial continuously to First Street, N. E. De¬ 
fendants state that the south side of G Street is unzoned 
because it is owned by the United States Government, and 
denies that — is used entirely for second commercial pur¬ 
poses, and states that the property on the south side of G 
Street, abutting on First Street, N. E. is used by the United 
States Post Office for garage purposes. The remaining part of 
the south side of G Street, comprising approximately three- 
quarters of the block, from the said garage to North Capitol 

Street is a vacant lot owned bv the United States Govern- 

•/ 

ment and under the jurisdiction of the Post Office Depart¬ 
ment, which lot is used by the employees of the Post Office 
Department for the purpose of parking their automobiles. 
That the south side of G Street, so used for the parking of 
automobiles, is not a second commercial use. That the 
18 said garage and vacant lot are contained in the same 
square with the Post Office Building, the entire block 
being owned by the United States Government, and there¬ 
fore, being unzoned. Defendants admit that the west side 
of North Capitol Street from G to H Streets, N. W. is oc¬ 
cupied by the Government Printing Office and is owned by 
the United States Government, and, therefore, is unzoned. 
Defendants deny that the Government Printing Office is an 
industrial use, and on the contrary is a use permitted in a 
first commercial use district. Defendants admit that the east 
side of North Capitol Street is zoned first commercial and 
state that any second commercial use of the east side of 
North Capitol Street exists by virtue of such use prior to 
the enactment of the Zoning Laws and Regulations. 

Defendants deny that the plaintiffs’ property is the junc¬ 
tion point in square 677 of the first and second commercial 
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zones, and state that the plaintiffs’ property faces and 
abuts North Capitol Street and is zoned first commercial as 
is all other property on North Capitol Street, both on the 
east and west sides of said North Capital Street, from 
Massachusetts Avenue to Florida Avenue 1 , a distance of 
approximately ten city blocks. That North Capitol Street 
north of Florida Avenue, on both the eastj and west sides 
thereof, is zoned residential and first commercial. That 
within two blocks of the plaintiffs’ property and facing and 
abutting on North Capitol Street there is located a large 
church and a large school, and within foqr blocks of the; 
plaintiffs’ property on North Capitol Street is located one 
of the largest hospitals in the District of volumbia. That 
between Massachusetts Avenue and Florida Avenue, on 
both sides of said North Capitol Street, are many private 
residences. That plaintiffs’ property is situated approxi- j 
mately one bloclTfrom the commencement |of the parkway j 
between the United States Post Office Building, and j 
19 the Union Station, and the United States Capitol, j 
This parkway comprises an area of approximately 
14 to 16 city blocks. That practically the entire section west 
of the plaintiffs’ property for many city blocks is zoned 
either residential or first commercial. That first Street, 
N. E. between G and H Streets faces the railroad tracks 
which lead from the Union Station. 

5. Defendants admit the allegations contained in the fifth 
paragraph of the petition. 

6. Defendants admit the allegations contained in the first 
paragraph of paragraph six of the petition. 

Answering the second paragraph of paragraph six of the 
petition defendants deny the allegations contained therein 
and state that the section 4 of the Zoning Regulations pro¬ 
vides : 

“In computing the area of consents required under this 
regulation, so much of the area of all property shall be 
counted as consenting which is already us^d for a purpose 
which by the terms of this section requires as a condition 
precedent to a permit for such use the written consents of 
the owners of 75 per cent of the property within 200 feet 
of the property or of two-thirds of the property within 90 
feet, as the case may be, of the property to be so used. (As 
amended December 22, 1926.) 
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That the correct interpretation of the above section, and the 
one placed upon it by the Zoning Commission of the Dis¬ 
trict of Columbia and the Commissioners of the District of 
Columbia, is that the only area which shall be counted as 
consenting is such property that required as a condition 
precedent to a permit for such use the written consent of the 
owners of 75% of the property within 200 feet of the prop¬ 
erty for ivhicli the occupancy permit is requested . The use 
of the property of the United States Government and occu¬ 
pied and used by the Post Office and the Government Print¬ 
ing Office did not require the written consents of the owners 
of 75% of the property within a 200-foot area. 

7. Defendants admit the allegations contained in 
20 the seventh paragraph of the petition. 

8. Answering the eighth paragraph of the petition 
defendants admit the allegations contained therein with the 
addition thereto that the said post office lot is used for the 
parking of automobiles of employees of the said Post Office 
Department. Defendants further admit that the garage 
alleged in the said paragraph to be fronting on G Street is 
a public garage within the meaning of the said Zoning Regu¬ 
lations, for that said garage occupies more than 800 square 
feet. Said Regulations define a private garage as follows: 

*‘Private Garage.—A garage without public repair or 
service facilities, of not more than 800 square feet and hous¬ 
ing not more than four steam or motor driven vehicles. (As 
amended July 16,1923.) ” 

Said Regulations contain the following definitions public 
garages: 

“Public Storage Garage.—A garage, other than a private 
garage, in which the repair facilities are incidental to its 
primary use for storage.’’ 

“Public Service Garage.—A garage in which steam or 
motor driven vehicles are equipped for operation, re¬ 
paired, or kept for hire or sale, not including exhibition or 
show rooms for model cars.” 

Defendants aver, however, that said garage is owned by the 
I United States Government and is under the jurisdiction of 
I the Post Office Department, and is used exclusively for the 
/ storage and repair of motor vehicles of said Post Office De- 
partment. 
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9. Answering the ninth paragraph of the petition defend¬ 
ants admit that on January 14,1932 a zoning regulation per¬ 
mitted the parking of automobiles upon a vacant lot in the 
first commercial zone provided 75% of the property owners 
within 200 feet consented thereto, but deny said regulation 
as set forth in said paragraph is now in fujrther force and 
effect. This regulation was amended on February 13, 1932 
to read as follows: 

“In the first commercial district a vacant lot may be 
used for the temporary parking of cars; provided no 
21 repairing or servicing is permitted and no gasoline, 
oil, or grease sold;” 

Defendants admit the remaining allegations of para¬ 
graph nine of the petition with the specific exception of the 
allegation as to the construction to be placed upon the regu¬ 
lation pertaining to the computation of the hrea of consent, 
which allegation they deny, and, on the contrary, they aver 
that the correct construction to be placed iipon said regu¬ 
lation, and the construction placed thereon by the Zoning 
Commission and the Commissioners of the District is that 
person s obtaining occupancy permits solely by virtue of 
consents shall not be permitteff“fb withhold their consent 
to the granting of an occupancy permit to another. De¬ 
fendants further deny that there is no exception to the con¬ 
sideration of the consent made in favor of the United States 
Government or for any other owner or purpose. 

f 

10. Answering the tenth paragraph of !the petition de¬ 
fendants admit they have refused to grant the plaintiffs a 
permit to establish and erect a service and gasoline station 
upon the property mentioned in the petition, and insist that 
their denial is based upon legal and justifiable grounds. That 
section 4 of the Zoning Regulations in pabt provide-: 

“Provided, a bakery or laundry employing more than 
five persons, a bowling alley, a fuel yard, a gasoline or oil 
filling station, a milk-distributing station, an undertaking 
establishment or funeral parlor, a public garage in which 
the repair facilities are incidental to its primary use for 
storage, or a service station adjoining an establishment for 
the sale of new automobiles and operated in connection 
therewith may be established or erected in i;he first commer¬ 
cial district if when permit is issued therq are on file with 
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the Commissioners of the District of Columbia the written 
consents of the owners of 75% of the property within 200 
feet of the proposed establishment; provided, further, that 
if such establishment fronts on a public alley and no part of 
it is located in a building any portion of which lies less 
than 50 feet back from any building line, consents of the 
owners of two-thirds of the property within 90 feet of the 
proposed establishment shall be required. (As amended 
February 19, 1922; Februarv 9, 1923; January 21, 1926; 
May 24,1926; May 7,1928.) ’ ’ 

22 “In cases where the establishment of any business 
under the building regulations requires the consent 
of property owners within a certain specified area, and 
within this area there is included public property, the ap¬ 
plicant for the establishment of such business shall be re¬ 
quired to obtain the written consents of the owners of at 
least 75% of the area owned by private parties, and, in 
case these consents do not constitute 75% of the whole of 
the area of consents required, the inspector of buildings is 
j instructed to forward the application to the Board of Com- 
: missioners, which, after ascertaining the views of any other 
departments having jurisdiction over the public property, 
will consider on the merits of the case whether or not con¬ 
sent will be given for public property. (As amended May 
! 7, 1928.)” 

In accordance with the above set forth provisions of the 
Zoning Regulations the Commissioners of the District of 
Columbia ascertained the views of the Departments having 
jurisdiction over the public property, and both the Govern¬ 
ment Printing Office and the Post Office Department, which 
said departments have jurisdiction over the public property, 
voiced a protest and objection to the granting of the permit 
as requested by the plaintiffs, and, the Commissioners, in 
accordance with the said regulations, refused to consent 
on be ha lf o f the public property within the 200-foot radius 
of the plaintiffs’ property. Defendants deny that the plain¬ 
tiffs are entitled to a permit and that the plaintiffs are suf¬ 
fering severe and irreparable damage and loss as result of 
the failure to grant said permit. 

The remaining allegations of the said tenth paragraph of 
the petition are conclusions of law and defendants are ad¬ 
vised it is unnecessary for them to answer the same. 
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By way of further answer to the petition filed herein 
; defendants state that the plaintiffs have not exhausted 
their legal remedies, as provided for by the Zoning Regula¬ 
tions, in that said Regulations provide: 

\ 

; 4 4 The provisions of these regulations shall be enforced by 
the Commissioners of the District of Colombia, and said 
commissioners are hereby authorized to interpret and ap¬ 
ply the same. Appeals from the decision of the Com- 
23 missioners of the District of Columbia may be taken 
to the Zoning Commission. ’ ’ 

The plaintiffs did not appeal to the Zoning Commission of 
the District of Columbia from the decision of the Commis¬ 
sioners of the District of Columbia in denying the plain¬ 
tiffs’ request for a permit. 

By the original order of the Zoning Comibission, promul¬ 
gated August 30,1920 the District of Colunjbia was divided 
into height, area and use districts in accordance with the 
Act of Congress approved March 1, 1920. The said Act of 
Congress provides as follows: 

4 4 Said districts so established shall not be changed ex¬ 
cept on order of said commission after public hearing. Said 
commission may initiate any changes, or they may be initi¬ 
ated upon the petition of the owners affedted.” 

Defendants further aver that the plaintiffs have never 
petitioned the said Zoning Commission to change the use 
district in which the property of the plaintiffs is now in¬ 
cluded. That since the establishment of the height, area 
and use districts by the Zoning Commission the United 
States government property has never been classified or 
placed in any of the said districts, and hais never been in¬ 
dicated on any of the zoning maps as in any one of said 
districts. That the inclusion of the plaintiffs’ property in 
the first commercial usU'disfrietrwas In accordance with a 
plan to maintain both sides of North Capitol Street, through¬ 
out its whole length, for either residential or first commer¬ 
cial uses. 

The property under the jurisdiction and control of the 
Post Office Department, exclusive of thai; part used for 
garage purposes, and the property under the control and 
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jurisdiction of the Government Printing Office amount to 
over 25% of the entire 200-foot radius area, and the entire 
property under the jurisdiction and control of the United 
States Government within the 200-foot radius area amounts 
to 40% of the entire 200-foot radius area. That the 
24 five lots contiguous to the plaintiffs’ property and 
fronting on North Capitol Street did not consent to 
the granting of the permit requested by the plaintiffs. 

That North Capitol Street upon which the plaintiffs’ 
^property is located extends from the United States Capitol 
/ to the Soldiers’ Home Park and is one of the main thorough- 
: / fares between these two points. The Soldiers’ Home Park 
is a large park with housing facilities for elderly soldiers, 
•' and used for recreational purposes by the public. The dis¬ 
tance of the entire street is approximately 2 Ys miles. That 
all of the property on North Capitol Street near and ad¬ 
jacent to the Soldiers’ Home Park is zoned residential, 
while that in the vicinity of the plaintiffs’ property is zoned 
first commercial. No part of the said North Capitol Street 
is zoned second commercial or industrial. That North Cap¬ 
itol Street, in addition to the above, is a thoroughfare com¬ 
monly used to reach a large rapidly growing university in 
the District of Columbia, which is immediately adjacent to 
the Soldiers’ Home Park on the east. 

Defendants pray that upon hearing the petition be dis¬ 
missed and the rule to show cause be denied. 

I L. H. REICHELDERFER, 
H. B. CROSBY, 

D. A. DAVISON, 

Commissioners, District of Columbia. 

I JOHN W. OEHMANN, 
Inspector of Buildings, D. C. 

WILLIAM W. BRIDE, 

Corporation Counsel, D . C.; 

VERNON E. WEST, 

Principal Assistant Corporation 
Counsel, D. C.; 

R. E. LYNCH, 

Assistant Corporation Counsel, 

Attorneys for Defendants . 
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District of Columbia, ss : 

Luther H. Reichelderfer, Herbert B. Crosby and Donald 
A. Davison, Commissioners of the Districp of Columbia, 
and John W. Oehmann, Inspector of Buildings, D. C., being 
first duly sworn made oath that the allegations containedTn 
the foregoing answer to the petition for writ of mandamus 
and response to rule to show cause, is true to the best 
25 of their knowledge, information and belief. 

L. H. REICHELDERFER, 
H. B. CROSBX, 

D. A. DAVISON, 

Commissioners of District of Columbia . 
JOHN W. OEHMANN, 
Inspector of Buildings, D . C. 

Subscribed and sworn to before me this 5th day of April, 
A. D. 1932. j 

[seal.] ADAM A. (jrlEBEL, 

Notary Public, D . C. 

Motion to Strike Answer to Petition and Response to Rule . 

Filed April 8, 1932. 

* * # # * # * 

Now comes the plaintiffs, by their attorneys, Toomey and 
Toomey, and move the Court to strike th^ answer of the 
defendants filed herein and grant the writ of mandamus as 
prayed, and, for reasons therefor, say: 

1. That the allegations contained in said answer are in¬ 
consistent, contradictory, ambiguous, vague and indefinite 
and do not constitute a sufficient answer or valid reply. 

2. That the public property mentioned in Section 4 of the 
Zoning Regulations does not include property of the United 
States Government. 

3. That the Commissioners of the District of Columbia, 
or the Zoning Commission, have no control over the prop¬ 
erty of the Government of the United Stated. 

4. That Section 4 of the Zoning Regulations is void so 
far as it attempts to control property belonging to the Gov¬ 
ernment of the United States. 
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5. That the Zoning Act of March 1, 1920, gives to the 

Zoning Commission and Commissioners of the Dis- 

26 trict of Columbia authority over the height, use and 
area of private property only. 

6. That the answer of the defendants shows that their 
action in denying plaintiffs their permit was arbitrary and 
void and not justified in law. 

7. That the amendment to the Zoning Regulations dated 
December 22, 1926, makes no exception as to any property 
or owner whatsoever. 

8. That the action of the defendants in denying plaintiffs 
their permit is in violation of the Fifth and Fourteenth 
Amendments to the Constitution of the United States, in 
that said denial deprives the plaintiffs of the lawful use of 
their property without due process of law. 

, VINCENT L. TOOMEY, 

For TOOMEY & TOOMEY, 

Attorneys for Plaintiffs . 

Memorandum of Points and Authorities in Support of 
Motion to Strike Defendants 9 Answer. 

* * # ' # * « * 

1. In substantiation of the first ground of the motion, it 
is urged that said answer is replete with inconsistencies, 
contradictions, ambiguities, vagueness and indefiniteness 
and, to illustrate, defendants, in the 4th paragraph thereof, 
allege as follows: 

“Defendants state that the south side of G Street is un¬ 
zoned because it is owned by the United States Government, 
and denies that (it) is used entirely for second commercial 
purposes, and states that the property on the south side of 
G Street, abutting on First Street, N. E. is used by the 
United States Post Office for garage purposes.” 

It is totally inconsistent with and contradictory of the fol¬ 
lowing allegation contained in the 8th paragraph of defend¬ 
ants’ answer: 

27 “Defendants further admit that the garage alleged 
in the said paragraph to be fronting on G Street is a 

public garage within the meaning of the said Zoning Regu- 
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lations, for that said garage occupies more than 800 square 
feet.” 

And, again, quoting from the 4'th paragraph of defendants’ 
answer, the following appears: 

‘ ‘ The remaining part of the south side of G Street, com¬ 
prising approximately three-quarters of the block, from the 
said garage to North Capitol Street is a vacant lot owned by 
the United States Government and under the jurisdiction 
of the Post Office Department, 'which lot is used by the em¬ 
ployees of the Post Office Department for the purpose of 
parking their automobiles.” 

And, in the next sentence of the same paragraph, we find: 

“That the south side of G Street, so used for the parking 
of automobiles , is not a second commercial i/tse” 

The above allegations, taken in contrast With some of the 
allegations of the 9th paragraph of defendants’ answer, are 
totally inconsistent and contradictory: 

“Answering the ninth paragraph of the petition defend¬ 
ants admit that on January 14, 1932, a zoning regulation 
permitted the parking of automobiles upon a vacant lot in 
the first commercial zone provided bf the property 

owners within 200 feet consented thereto , but deny said 
regulation as set forth in said paragraph i^ now in further 
force and effect.” 

The full regulation is as follows and the defendants no¬ 
where in their answer quote this regulation in full: 

“In the first commercial district a vacant lot may be 
used for the temporary parking of cars; [provided no re¬ 
pairing or servicing is permitted and no gasoline, oil, or 
grease sold; and provided further, that when the permit is 
issued there are on file with the Commissioners of the Dis¬ 
trict of Columbia the written consents of the owners of 75 
per cent of the property within 200 feet bf the proposed 
establishment (June 7, 1.930).” j 

And more particularly are the above allegations inconsist¬ 
ent and contradictory when viewed in the light of 
28 the further allegations contained i^ the 6th para¬ 
graph of defendants’ answer: 
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“Answering the second paragraph of paragraph six of 
the petition defendants deny the allegations contained 
therein and state that the section 4 of the Zoning Regula¬ 
tions provides: 

“ ‘In computing the area of consents required under this 
regulation so much of the area of all property shall be 
counted as consenting which is already used for a purpose 
which by the terms of this section requires as a condition 
precedent to a permit for such use the written consents of 
the owners of 75 per cent of the property within 200 feet of 
the property or of two-thirds of the property within 90 
feet, as the case may be^ of the property to be so used. (As 
amended December 22, 1926).’ ” 

Again, another illustration of the inconsistencies and con¬ 
tradictions of defendants’ answer is contained in the 8th 
paragraph thereof: 

“Answering the eighth paragraph of the petition defend¬ 
ants admit the allegations contained therein with the addi¬ 
tion thereto that the said post office lot is used for the park - 
ing of automobiles of employees of the said Post Office 
Department.” 

The allegations contained in plaintiffs’ petition, eighth 
paragraph, which the defendants admit are as follows: 

“That the property owned by the United States Govern¬ 
ment, a part of which is vacant ground along the South side 
of G Street from North Capitol to First Streets, Northeast, 
is used and occupied exclusively by the Post Office Depart¬ 
ment for the parking of automobiles used in the delivery of 
special and general delivery mails as well as mail delivery 
trucks used in the delivery of special and general delivery 

mails and immediatelv next and contiguous thereto and 

* 

fronting on said G Street is a large public garage for the 
housing and repair of automobiles belonging to said Post 
Office Department.” 

And, again quoting for the 9th paragraph of defendants’ 
answer, the following appears: 

“Defendants admit the remaining allegations of para¬ 
graph nine of the petition with the specific exception of the 
allegation as to the construction to be placed upon the regu- 
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lation pertaining to the computation of the area of 
29 consent, which allegation they deny, and, on the con¬ 
trary, they aver that the correct coinstruction to be 
placed upon said regulation, and the construction placed 
thereon by the Zoning Commission and the Commissioners 
of the District is that persons obtaining occupancy permits 
solely by virtue of consents shall not be permitted to with¬ 
hold their consents to the granting of an obcupancy permit 
to another. Defendants further deny that there is no excep¬ 
tion to the consideration of the consent njiade in favor of 
the United States Government or for any other owner or 
purpose.” 

j 

The allegations contained in plaintiffs’ petition admitted by 
the defendants are as follows: | 

“That there was, on January 14, 1932, and there is now 
in effect and operation in the District of Columbia a zoning 
regulation providing a permit for the parking of automo¬ 
biles on a vacant lot in a first commercial zone upon condi¬ 
tion that 75 per cent of the property owners within 200 feet 
consent thereto. * * * And there was, on January 14, 

1932, and there is now in force and effect in the District of 
Columbia, a zoning regulation which provided further that 
all property which is used for the purpose which requires 
75 per cent of the owners of property within a radius of 200 
feet shall be considered as consenting to a permit for the 
establishment and erection of a gasoline station. That no 
exception to the consideration of this consent is made in 
favor of the United States Government or for any other 
owner or purpose, and the exact language of said regula¬ 
tion is as follows: 

“ ‘In computing the area of consents required under this 
regulation, so much of the area of all property shall be 
counted as consenting which is already used for a purpose 
which by the terms of this section requires as a condition 
precedent to a permit for such use the written consents of 
the owners of 75 per cent of the property within 200 feet of 
the property or of two-thirds of the property within 90 
feet, as the case may be, of the property to be so used. (As 
amended December 22, 1926.) ’ ” 

2. In substantiation of the second ground of the motion, 
the following is urged: 
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That the public property referred to in that part of said 
Section 4, as amended May 7, 1928, does not contemplate 
property owned by the United States Government as no¬ 
where in the Zoning Act of March 1, 1920, is there justifica¬ 
tion for including any control or supervision over 

30 United States property or United States property 
in its relation to private property and, consequently, 

any regulation promulgated by virtue of said Zoning Act 
is null and void. 

3. In substantiation of the third ground, it is respect¬ 
fully urged that as said Zoning Act of March 1, 1920, does 
not attempt to control or in anywise supervise United States 
Property, or United States property in its relation with 
private property, consequently the Commissioners of the 
District of Columbia, who are authorized to interpret and 
enforce said Zoning Act, and the Zoning Commission, cre¬ 
ated by virtue of said Act, have no control over the prop- 

ertv of the United States Government or United States 
* 

property in its relation to private property. 

4. In substantiation of the fourth ground of said motion, 
it is urged that said regulation included under Section 4, 
as amended May 7, 1928, is void and of no effect when it 
seeks to control United States Government property or 
United States Government property in relation with pri¬ 
vately owned property, as said Zoning Act of March 1, 
1920, in nowise authorizes or justifies such control or at¬ 
tempted control. 

5. In substantiation of the fifth ground of said motion, it 
is urged that the Zoning Act of March 1, 1920, is clear and 
explicit; that it is an Act of Congress passed to control the 
height, use and area of private property within the District 
of Columbia upon the theory of public health and public 
safety and does in nowise attempt to control United States 
property or United States property in relation to private 
property. That, if it had been the intention of Congress to 
have included anything but private property, it would have 
specifically mentioned property of the United States Gov¬ 
ernment, or National Government, as it did in its passage 

of the Shipstead Act, dated May 16, 1930, in which 

31 the authority was given to the Commissioners of the 
District of Columbia in conjunction with the Commis- 
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sion of Fine Arts and the National Capital Phrk and Plan¬ 
ning Commission to control private property in relation to 
United States property when located within certain areas 
of the District of Columbia. Certainly, if it had been the 
intent of Congress to convey to the Commissioners of the 
District the authority to control United States property or 
United States property in relation with private property, 
under the Zoning Act, it would have mentioned it in such 
language as it did in said Shipstead Act. 

6. In substantiation of the sixth ground of said motion, 
it is urged that the plaintiffs show that they Shave obtained 
sufficient consents of private property to haye granted to 
them the permit which they seek, and that tb|e objection of 
the United States Post Office, through the Coniimissioners of 
the District of Columbia, is arbitrary and void and is used 
as a mere screen to deny these plaintiffs theiR proper prop¬ 
erty rights. If it be true, for the sake of argument, that 
the Commissioners have the right to urge the objection of 
the Post Office Department, then you have that travesty in 
government, or that reductio ad absurdum of the govern¬ 
ment utilizing its property for a legitimate purpose to 
which it is seen to object to an individual usifig his property 
for the same purpose. 

7. In substantiation of the seventh ground of said motion, 
it is urged that no reservation or exception is included 
under that regulation of Section 4 of the Zoning Regula- 
tions, as amended December 22, 1926, so as tp except public 
property, or government property, whether it belonged to 
the District Government or the United States Government, 
but that the use of said property is the soli test and that 
when such use consists of an use requiring consents of 75 

per cent of the owners within a radius of 200 feet, 
32 then automatically and without any exception or res¬ 
ervation as to ivho is the owner such property is to be 
included as consenting. 

The use of the property by the United States Post Office 
Department for a purpose which would require 75 per cent 
of the owners of property within 200 feet,! immaterial of 
whether the owners have consented or not, clearly con¬ 
cedes the consent of this property. The Regulation does 


not say that the consents must be on file, or that a permit 
must have been procui^d, or that the property be zoned, 
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or that the property belong to a private individual, but 
clearly and explicitly states “which is already used for a 
purpose which requires , * * * etc.” 

The aim of the Zoning Act is the aim which modern 
municipal governments seek to promote and that is a 
colonization of similar occupancies so that one occupancy 
will not be inconsistent or hazardous to the adjacent oc¬ 
cupancy, but that occupancies shall be as consonant and 
as comparable as possible. The petitioners in this Cause 
seek to use their own property for an auxiliary use of 
automobiles, to wit, the sale of gasoline, oils, etc., while 
the Post Office Department is using its property for the 
parking of automobiles, the storage and repair and main¬ 
tenance of a public garage for automobiles. The property, 
immediately to the East of plaintiffs’ property, which is 
a second commercial zone, could by virtue of its second- 
commercial zoning, sell gasoline and oils and does, as a 
matter of fact, sell gasoline and oils, and the Post Office 
Department, according to the contention of the defendants, 
can in nowise interfere because this property is protected 
by second commercial zoning, yet, because plaintiffs’ prop- 
ertv is zoned, through an idiosvncrasv of the law, as first 
commercial, although immediately next door to the second 
commercial area, the defendants urge that the Post Office 
Department can exercise an objection to its use for 
33 autoaMfomobile purposes, even though sufficient 
property owners have consented to such use. 

8. In substantiation of the eighth ground of said motion, 
it is respectfully urged that the action of the defendants 
in denying these plaintiffs said permit represents a denial 
to them of the use of their property for a perfectly lawful 
and reasonable purpose, and that the continued denial de¬ 
prives them of the use, profit, enjoyment and privileges of 
their property without due process of law and in absolute 
violation of the Fifth and Fourteenth Amendments to the 
Constitution of the United States of America. 

VINCENT L. TOOMEY, 

For TOOMEY & TOOMEY, 

Attorneys for Plaintiffs. 
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Supreme Court of the District of Columbia. 


Wednesday, April 20, 1932. 

Session resumed pursuant to adjournment, Hon. Jesse 
C. Adkins, Justice, presiding. 

###*#*# 

Upon consideration of the motion filed herein to strike 
the answer and response to the rule it is ordered that said 
motion be, and the same is hereby denied. And thereupon, 
after hearing of this cause upon the petition for writ of 
mandamus, the rule to show cause and tlje answer of the 
respondent to said petition and rule, it is considered that 
said petition be, and the same is hereby dismissed and the 
rule discharged. 

Wherefore it is considered that petitioners take nothing 
by this action that respondents go hence without day be 
for nothing held and recover of petitioners their costs of 
defense to be taxed by the clerk and have Execution thereof. 

To the foregoing judgment the petitioners by 
34 their attorney of record, in open Court, note an ap¬ 
peal to the Court of Appeals of this District; where¬ 
upon, an undertaking to act as a cost boi^d is hereby fixed 
in the sum of One Hundred Dollars ($1(^0.00) with leave 
to deposit Fifty Dollars ($50.00) cash \jvith the clerk in 
lieu thereof. j 

Memorandum . | 

May 3, 1932.—Undertaking on Appeal ($100) approved 
and filed. 

Assignment of Errors. I 

! 

Filed May 12, 1932. 

# # * # * * * 

Now come the petitioners, by their attorneys, and as¬ 
sign for error in the above-entitled Cause: 

1. That the Court erred in entering the judgment deny¬ 
ing and dismissing the petition for a writ of mandamus 
and discharging the rule to show cause. 

4—5736a 
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2. That the Court erred in failing to order the issuance 
of the permit as prayed bv petitioners. 

VINCENT L. TOOMEY, 

For TOOMEY & TOOMEY, 

Attorneys for Plaintiffs. 

Designation of Record . 

* 

Filed May 13, 1932. 

The Clerk of the above Court will please prepare a 
transcript of record for the Court of Appeals in the above- 
entitled Cause, consisting of: 

1. The petition and exhibits A, B, C, D, E and F, & 6 
and the rule to show cause issued thereon. 

35 2. The answer. 

3. Motion to strike the answer and memorandum 
of points and authorities in support thereof. 

4. The judgment of the Court and appeal noted thereon. 

5. Memorandum of bond and the giving thereof. 

6. Assignment of errors. 

7. This designation. 

VINCENT L. TOOMEY, 

For TOOMEY & TOOMEY, 

i Attorneys for Plaintiffs. 

36 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 35, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel, herein filed, copy of which is made part 
of this transcript, in cause No. 81060 at Law, wherein 
United States of America ex relatione Charles Connor et 
al. are Plaintiffs and District of Columbia, a municipal 
corporation, et al. are Defendants, as the same remains 
upon the files and of record in said Court, 
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In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the City of 'Washington, in 
said District, this 2nd day of July, 1932. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk . 

Endorsed on cover: District of Columbia Supreme Court. 
No. 5736. United States of America ex rel. Charles Con¬ 
nor et al., appellants, vs. District of Columbia, a municipal 
corporation, et al. Court of Appeals, District of Columbia. 
Filed Jul. 5, 1932. Henry W. Hodges, Clerl^. 
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3n (fnurt of Appeals 

OF THE DISTRICT OF COLUMjBIA 

APRIL TERM, 1932 

No. 5736 

-»_— ! 

SPECIAL CALENDAR 

UNITED STATES OF AMERICA E^ RELA¬ 
TIONE CHARLES CONNOR, MARY, RAEDY, 
KATHERINE RAEDY, ET AL., APPELLANTS, 

vs. 

DISTRICT OF COLUMBIA, A MUNICIPAL COR¬ 
PORATION: LUTHER H. REICHELPERFER, 
HERBERT E. CROSBY, ET AL. 

BRIEF ON BEHALF OF APPELLANT 

STATEMENT OF FACTS 

The appellants, Charles Connor, Mary Raedy, 
Katherine Raedy, and Helen Raedy, are respectively, 
applicant for a gasoline station and owners of prem¬ 
ises 701-03-05 North Capitol St. N. E., being the 
northeast corner of North Capitol and G Streets, and 
known as lots 24 and 25 in Square 677. 

The appellees, the District of Columbia, Luther H. 
Reichelderfer, Herbert B. Crosby and Jqhn C. Got- 
wals, are respectively, a municipal corporation and 
the Commissioners of said municipal Corporation, 
while the appellee, John W. Oehmann is th|e Inspector 
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of Buildings for said municipal corporation. It is 
within the province and authority of these appellees, 
as municipal officers, to grant permits for the estab¬ 
lishment of gasoline stations within the District of 
Columbia. 

Under the Zoning Regulations all the property 
fronting on the east side of North Capitol Street of 
which appellants property is part, is zoned first com¬ 
mercial. While the entire balance of Block 677, com¬ 
mencing at the rear of the property fronting on North 
Capitol Street, is zoned second commercial and the 
appellants property is the junction point of first and 
second commercial zones in Block 677. Several of 
the properties facing on North Capitol Street enjoy 
second commercial uses. 

Opposite appellants property and along the south 
side of G Street for a distance of about a half of a 
block is an area of vacant ground, owned by the Fed¬ 
eral Government alid occupied by the Post Office De¬ 
partment, used for the parking of automobiles, pas¬ 
senger and commercial, engaged in the delivery of 
special and general mails. The balance of the front¬ 
age along the south side of G Street is occupied by 
a public garage belonging to the Post Office Depart¬ 
ment and used for the repair and general mainte¬ 
nance of its automobiles and trucks. 

The west side of North Capitol Street from G to H 
Streets is occupied by the Government Printing 
Office. (Record pages 10, 11, 12, 13 and 14.) The 
property occupied by the Post Office Department pos¬ 
sesses second commercial uses, while property of the 
Government Printing Office enjoys a first commercial 
use, although both of the properties are unzoned be¬ 
cause they belong to the Federal Government. 
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The Zoning Regulations permit the establishment 
of gasoline stations in the second compnerdial zone as 
a matter of right, and in the first commercial zone 
if the applicant procures 75 per cent of written 
consents of privately owned property within a radius 
of 200 feet of the proposed establishment. 

Section 4 of the Zoning Regulations provides in 
part: 

In the first commercial district a, vacant lot 
may be used for the temporary parking of 
cars; provided no repairing or Servicing is 
permitted and no.gasoline, oil, or grease sold; 
and provided further, that when the permit 
is issued there are on file with the Commis¬ 
sioners of the District of Columbia the written 
consents of the owners of 75 per cent of the 
Property within 200 feet of the proposed estab¬ 
lishment. (June 7, 1930.) 

Section 4 further provides: 

In computing the area of consents required 
under this regulation, so much of the area of 
all property shall be counted a^ consenting 
which is already used for a purpose which by 
the terms of this section requires as a condi¬ 
tion precedent to a permit for s^ich use the 
written consents of the owners of 75 per cent 
of the property within 200 feet of ihe property 
or of two-thirds of the property within 90 feet, 
as the case may be, of the property to be so 
used. (As Amended Dec. 22, 1926.) 

Another paragraph of Section 4 provides: 

In cases where the establishment of any 
business under the building regulations re- 
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quires the consent of property owners within a 
certain specified area, and within this area 
there is included public property, the appli¬ 
cant for the establishment of such business 
shall be required to obtain the written con¬ 
sents of the owners of at least 75 per cent of 
the area owned by private parties, and, in 
case these consents do not constitute 75 per 
cent of the whole of the area of consents re¬ 
quired, the inspector of buildings is instructed 
to forward the application to the Board of 
Commissioners, which, after ascertaining the 
views of any other departments having juris¬ 
diction over the public property, will consider 
on the merits of the case whether or not con¬ 
cent will be given for public property. (As 
amended May 7, 1928.) 

That under date of January 14, 1932, the appellants 
in accordance with the Zoning Regulations caused to 
be filed in the Office of the Inspector Buildings more 
than 75 per cent of the wrritten consents of privately 
owned property within a radius of 200 feet of the 
proposed gasoline station. This computation is veri¬ 
fied by a letter of January 26, 1932, from the appellee 
Oehmann. (Record, Page 9.) 

That under date of March 22, 1932, the appellees 
refused to issue a permit for the establishment of 
said gasoline station, screening their denial by a 
statement that, under the Regulations, they have the 
right to refuse the consent for public property. 

That on March 26, 1932, the appellants sought a 

writ of mandamus to compel the issuance of the 
permit. 
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QUESTIONS BEFORE THE COURT 

1. Does the public property referred t^> and men¬ 
tioned under Section 4 of the Zoning Regulations con¬ 
template or include Federal property? 

2. By virtue of what authority in law do the Com¬ 
missioners of the District of Columbia!, either as 
Commissioners or as members of the Zoning Com¬ 
mission, exercise any control either to consent or 
protest in behalf of Federal property ? 

3. Did not the applicants satisfy every valid rule 
of the Zoning Regulation so as to entitle t}iem to their 
permit to establish a gasoline station? 

4. In the computation of the area of consents should 
not the ground occupied by the Post Office Depart¬ 
ment for the parking of cars and trucks and a public 
garage be computed as consenting because of the 
Zoning Regulation “that so much of the area of all 
property shall be counted as consenting which is al¬ 
ready used for a purpose, which by the t^rms of this 
section requires as condition precedent to a permit 
for such use the written consents of th<f owners of 
75 per cent of the property within 200 feet of the 
property ?” 


ARGUMENT 

The Zoning Act of March 1, 1920, is entirely silent 
as to Federal property. It creates no agency in be¬ 
half of Federal property either for supervision or 
control of Federal property or Federal property in 
relation to private property. The expressed intent of 
Congress was to regulate the use, height and area of 
private property free from any consideration of Fed- 


6 


eral property. This is best illustrated by reference 
to the Shipstead Act 46 Stat. Part 1, Act of May 16, 
1930, wherein Congress has extended to the Commis¬ 
sioners of the District in consulation with the National 
Park and Planning Commission authority to control 
the architecture of private property when situated 
within certain range of Federal property. The Ship- 
stead Act does in no wise attempt to restrict the use 
of private property, but only directs that the plans for 
construction outlining the use of materials be pre¬ 
sented for approval. 

Section 4 of the Zoning Regulations prescribes that 
consents for public property will be given after ascer¬ 
taining the views of any departments having jurisdic¬ 
tion over public property. This regulation is the prod¬ 
uct of the Zoning Commission itself. Did it intend to 
include Federal property, or if it did intend to include 
Federal property, wherein did it obtain authority to 
so include Federal property? Nothing in the Zoning 
Act itself would justify such. No inherent authority 
exists in the Commissioners either as Commissioners 
or members of the Zoning Commission. 

If the Zoning Act justifies the inclusion of Federal 
property or Federal property in its relation to private 
property, then, there was absolutely no need for the 
Shipstead Act. The Shipstead Act is far less drastic 
in its language and operation, as it controls only archi¬ 
tecture, while the Zoning Regulation, without license 
in law, attempts to prohibit the use or construction of 
a building. 

The appellants have complied with all regulations 
concerning privately owned property, and this fact is 
admitted by the appellees. Record page 9. The gen¬ 
eral character of private and public use of property 
in the immediate neighborhood is that of first and 
second commercial 1 zone uses. So that the proposed 



7 


use by the appellants of their property for the sale of 
gasoline is fully consonant with the existing uses of 
the surrounding property and in no wise offers a 
shock or violence to the present layout. 

This Court has said in the case of Bugjher et al. vs . 
Gotwals et al. 60 W. L. R. 20, 

“That while a Court is not warranted in sub¬ 
stituting its own judgment for thqt of the Zon¬ 
ing authorities charged with the duty of de¬ 
termining the question nevertheless ‘the gov¬ 
ernmental power to interfere by zoning regu¬ 
lations with the general rights of the land 
owner by restricting the character of his use, 
is not unlimited, and other questions aside, 
such restriction cannot be imposed if it does 
not bear a substantial relation jo the public 
health, safety morals and genepral welfare,’ 
and that in the final result the determination 
of this question is a duty which tlie Court must 
discharge.” 

i 

i 

This Court adopting as its authority Nectow vs. 
Cambridge, 277 U. S. 183. In the Necto^ and Bugher 
cases it was the exercise of a quasi judicial discretion 
of the zoning authorities, and judicial rdview was had 
to correct the judgment. In the case at bar the zoning 
authorities have exceeded their power by the passage 
of an invalid regulation and there is nol semblance of 
discretion. 

Suppose for the sake of argument thgt the ground 
owned by the Federal Government anoccupied by 
the Post Office Department was owned by a private 
individual and rented or leased by the Post Office De¬ 
partment for the parking of automobiles and trucks 
and as a public garage. Under the Zoniiig Regulations 
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the owner would not be consulted, but automatically, 
because of the uses, the property would be computed 
as consenting. The owner could urge no protest. 
Under what language of the Zoning Act of March 1, 
1920, is the property of the Federal Government placed 
in a category by itself! 

The words “public property’’ employed in the Zon¬ 
ing Regulations are vague, indefinite and uncertain. 
They might just as well be interpreted to mean the 
public streets in front of any property. 

The appellees are content to say that Federal prop¬ 
erty while unzoned and immune from the operation of 
the Zoning Law and Zoning Regulations, can protest 
under the Zoning Regulations, even though its use is 
classified under the law as the same use to which ap¬ 
pellants desire to use their property. A use which is 
necessary and popular today because of society’s de¬ 
pendence on the use of the automobile. 

What becomes of! the maxim: sic utere tuo ut 
alienum non laedas, which the Supreme Court of the 
United States says: in the case of Ambler vs . Euclid, 
272 U. S. 365, is the foundation upon which the police 
power of city government is built, and hence the license 
for zoning law regulation. 

Section 4 (as amended December 22, 1926) makes 
no exception in favor of Federal property, but states 
most explicitly that “so much of the area of all prop¬ 
erty shall be counted as consenting which is already 
used for a purpose which by the terms of this section 
requires as a condition precedent written consents of 
of 75 per cent,” etc. No reservation is made in favor 
of the Federal Government or public property. The 
use dictates the consent, and whether the user has ob¬ 
tained the necessary consents is entirely immaterial, 
as the test should be that the ground is being used for 
“a purpose which requires,” etc. The appellees stand 
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upon the untenable ground that because the Federal 
Government did not have to obtain the written con¬ 
sents, their property should not be characterized as 
consenting even though its use is similar under the 
law to appellants’ use. 

With the inclusion of the Post Office ground, by rea¬ 
son of its use, or the entire exclusion of that ground 
and the ground of the Government Printing Office, 
these appellants have more than seventylfive per cen¬ 
tum of the privately owned property an(i are entitled 
to their permit. (For ground survey see Record, 
page 15)'. 

JAMES A. TO0MEY, 
VINCENT L. T0OMEY, 
Attorneys for Appellants, 

1015 15th St. N. W. 

i 




IN THE 


t qf^copai 

w * ^*W ( Oh / jt i -<.* A 


^‘JLUvi^A 

• — a « , " *4 *^*4/ J 

»- I L t u 


Court of Appeals of Jhe3 0 


:• - 9 


April Term, 1932 


W&tyjA. 


m -»< 
- 4 \ 4 


No. 5736 


SPECIAL CALENDAR 


UNITED STATES OF AMERICA EX RELATIONE 
CHARLES CONNOR, MARY RAEDY, KATH¬ 
ERINE RAEDY, ET AL., Appellants, 


vs. 

DISTRICT OF COLUMBIA, A MUNICIPAL COR¬ 
PORATION; LUTHER H. REICHELDERFER, 
HERBERT B. CROSBY, ET AL. 


BRIEF ON BEHALF OF APPELLEES 


William W. Bride, 

Corporation Counsel, D. C. 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C. 

Robert E. Lynch, 

Assistant Corporation Counsel, D. C. 


CHAV M. POTTfR 4 CO.. INC., WASHINGTON. 0. C. 







IN THE 


Court of Appeals of the 
District of Columbia 
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April Term, 1932 

No. 5736 


SPECIAL CALENDAR 

UNITED STATES OF AMERICA EX RELATIONE 
CHARLES CONNOR, MARY RAEDY, KATH¬ 
ERINE RAEDY, ET AL., Appellants^ 


DISTRICT OF COLUMBIA, A MUNIctPAL COR¬ 
PORATION; LUTHER H. REICHELDERFER, 
HERBERT B. CROSBY, ET AL. 

i 

BRIEF ON BEHALF OF APPELLEES 

SUPPLEMENTAL STATEMENT OF FACTS 

There are certain statements in appellants’ brief, 
under the heading of Statement of Facts, which re¬ 
quire an explanation or elucidation. It is not within 
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the province and authority of the appellees, as con¬ 
tended by the appellants on page 2 of their brief, to 
grant permits for the establishment of gasoline sta¬ 
tions within the District of Columbia to everyone who 
may apply for such a permit. They are only author¬ 
ized to grant permits when an applicant therefor has 
complied with the law. This was not done in the case 
at bar. 

Page 2 of the appellants’ brief states their property 
“is the junction point of first and second commercial 
zones in block 677.” This may be technically true but 
the fact is that North Capitol Street is zoned first com¬ 
mercial. To the east and in the rear of appellants’ 
property is a public alley. All property east of this 
alley, whether it abuts on First Street, G- Street or H 
Street, is zoned second commercial. The “public 
garage” mentioned on page 2 of appellants’ brief is a 
garage owned and operated solely and exclusively by 
the United States Post Office for the housing and 
maintenance of vehicles owned by the Post Office De¬ 
partment. Appellants in their brief, at the bottom of 
page 2, contend that the property occupied by the 
Post Office Department possesses second commercial 
uses. It is admitted the garage on the Post Office De¬ 
partment property would be zoned second commercial 
if the same were private property. It is denied that 
the lot, part of the Post Office property, which is used 
for the parking of automobiles by employees of the 
Post Office Department, possesses a second commercial 
use. The petition for writ of mandamus was filed on 
March 26, 1932. On February 13, 1932, more than a 
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month prior to the filing of the said petition there was 
in force and effect the following regulation: 

“In the first commercial district vacant lot 
may be used for the temporary parking of cars; 
provided no repairing or servicing is permitted 
and no gasoline, oil, or grease sold;” 

ARGUMENT 


The Zoning Regulations Provide a Method for Obtain¬ 
ing Consent or Refusal of Government Property 
to Proposed Change of Use of Private Property. 

The appellants contend that the zoning laws and 
regulations do not apply to Federal or Government 
property. Section 4 of the Zoning Regulations, among 
other things, provides: 

“In cases where the establishment of any busi¬ 
ness under the building regulations requires the 
consent of property owners within a certain speci¬ 
fied area, and within this area thete is included 
public property, the applicant for tbe establish¬ 
ment of such business shall be required to obtain 
the written consents of the owners of at least 75 
per cent of the area owned by private parties, and, 
in case these consents do not constitute 75 per cent 
of the whole of the area of consents Required, the 
inspector of buildings is instructed t<^ forward the 
application to the Board of Commissioners, which, 
after ascertaining the views of any qther depart¬ 
ments having jurisdiction over the public prop- 
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erty, will consider on the merits of the case 
whether or not consent will be given for public 
property. (As amended May 7,1928.) ” 

It is submitted that “public property” twice referred 
to in the foregoing section means Federal or United 
States Government property. Any other construction 
of this section would be inconsistent and would be in 
plain violation of not only the letter but the spirit of 
the regulation. The fact that the Board of Commis¬ 
sioners ascertains “the views of other departments 
having jurisdiction over the public property” firmly 
establishes a reasonable procedure for granting or re¬ 
fusing consent on behalf of the public or Government 
property situated in the District of Columbia. The 
Zoning Act itself, in the first sentence thereof pro¬ 
vides: 


“That to protect the public health, secure the 
public safety and to protect property in the Dis¬ 
trict of Columbia there is hereby created a Zoning 
Commission which shall consist of the Commis¬ 
sioners of the District of Columbia, the officer in 
charge of public buildings and grounds of the Dis¬ 
trict of Columbia, and the Superintendent of the 
United States i Capitol Building and Grounds, 
which said commission shall have all the powers 
and perform all the duties hereinafter specified 
and shall serve without additional compensation.” 

The inclusion of the officer in charge of public build¬ 
ings and grounds of the District of Columbia, and the 
Superintendent of the United States Capitol building 
and grounds, as members of the Zoning Commission 
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the Court of 


conclusively indicates that Congress was as much con¬ 
cerned with United States Government property as it 
was with private property in the District of Columbia. 
The Act also states “to protect property,T which cer¬ 
tainly could be interpreted to include United States 
Government property. 

If the contention of the appellees, as hereinbefore 
set forth, were not correct, then there is n<| reason why 
an individual or a corporation could not afoply for and 
obtain a permit to establish an industrial or objection¬ 
able business enterprise on the northwest comer of 
Pennsylvania Avenue and Jackson Place, for the rea¬ 
son that this corner is completely surrounded by Gov¬ 
ernment owned property, to wit, the White House on 
one corner, the State War and Navy Building on an¬ 
other, Lafayette Park on the third and 
Claims within less than 200 feet. 

The Shipstead Act, 46 Stats., Part 1, page 366, Act 
of May 16, 1930 (set out in full in appendix), was in¬ 
tended to solicit the cooperation of owners of private 
property who contemplate the construction of build¬ 
ings which are to front or abut upon the grounds of the 
Capitol, the White House, Pennsylvania! Avenue and 
certain specified parks. The Act did npt attempt to 
apply to property fronting or abutting on all Federal 
property. For example, the property involved in this 
case is opposite the Government Printing Office and 
the United States Post Office and yet neither of these 
Government Departments or their locations are em¬ 
braced within the Shipstead Act, nor is ^uch property 
as the Veterans Administration Building or any of the 
various parks and public squares throughout the city 
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embraced in this Act. Moreover from a very careful 
reading of this Act it is submitted that the real intent 
of Congress was to have the Commission of Fine Arts 
act in an advisory capacity to persons contemplating 
the construction of buildings fronting or abutting on 
certain definitely named Government properties. 

n. 

Appellants Did Not Obtain Sufficient Consent to 
Authorize the Granting of a Permit 

Appellants’ property is located in the first commer¬ 
cial zone. They desire a permit for a second commer¬ 
cial use. In order to obtain this permit it was neces¬ 
sary to obtain the written consents of owners of 75% 
of the property within a 200-foot radius of the pro¬ 
posed establishment. 

The Zoning Regulations also provide in Section 4: 

“In computing the area of consents required 
under this regulation, so much of the area of all 
property shall be counted as consenting which is 
already used for a purpose which by the terms of 
this section requires as a condition precedent to 
a permit for such use the written consents of the 
owners of 75 per cent of the property within 200 
feet of the property or of two-thirds of the prop¬ 
erty within 90 feet, as the case may be, of the prop¬ 
erty to be so used. (As amended December 22, 
1926).” 

The above quoted part of the regulations should be 
considered with that heretofore quoted under Argu¬ 
ment I. 
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The Trial Court held that the appellants were re¬ 
quired to obtain the consent of the Federal owned 
property. If this Court takes the same yiew, which, 
it is submitted, is correct and according tp law, then 
the appellants did not have sufficient consents under 
the law. They obtained less than 75% of the pri¬ 
vately owned property, and none of the publicly owned 
property. 

The Government Printing Office and the parking lot 
of the Post Office Department comprise over 25% of 
the 200-foot area. (R. 23 and 24.) If this Court 
should be of opinion that the area occupied by the Post 
Office garage should be counted as consenting to the 
proposed application of the appellants, by reason of 
the fact that the maintenance of a garage by the 
United States Government is a second commercial use, 
even then the appellants did not have thd consents of 
75% of the property owners within a 200-foot area, 
which is required by law. (R. 24.) Th^ Post Office 
parking lot cannot be counted as consenting for the 
reason that such a use is permitted within a first com¬ 
mercial district without obtaining the cohsent of any¬ 
one. Therefore, .the regulation promulgated on June 
7, 1930, and quoted in the appellants’ petition for a 
writ (R. 5) was inapplicable and repealedj prior to the 
time of the filing of the petition. The regulation in 


force and effect at the time of the filing of the petition 
is set forth in the answer of the respondents (R. 2i) 
and is as follows: I 

| 

“In the first commercial district a vacant lot 
may be used for the temporary parking of cars; 
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provided no repairing or servicing is permitted 
and no gasoline, oil, or grease sold;” 

The Zoning Act authorizes the Zoning Commission 
to adopt such orders and regulations to accomplish 
the purposes and carry into effect the provisions of 
the Zoning Act. Certainly Section 4 of the Zoning 
Regulations cannot be said to be unreasonable, arbi¬ 
trary or unjust. 

All of the property abutting on both sides of North 
Capitol Street, between Massachusetts Avenue and 
Florida Avenue, a distance of approximately ten city 
blocks, is zoned first commercial. (E. 19.) North 
Capitol Street, north of Florida Avenue, on both the 
east and west side, is zoned residential or first com¬ 
mercial. (R. 19.) Within two city blocks of the ap¬ 
pellants’ property and facing and abutting on North 
Capitol Street there is located a large church as well 
as a school, and within four blocks on North Capitol 
Street is located one of the largest hospitals in the 
District of Columbia^ (R. 19.) Although North Cap¬ 
itol Street, between Massachusetts Avenue and Flor¬ 
ida Avenue, is zoned first commercial much of this 
area is actually used for residential purposes. Ap¬ 
pellants’ property is also situated approximately one 
city block from the commencement of a parkway be¬ 
tween the United States Post Office building and the 
Capitol, which parkway comprises an area of fourteen 
city blocks, while the entire section west of the appel¬ 
lants ’ property for many city blocks is zoned either 
residential or first commercial. The reason 1st Street, 
N. E., between G and H Streets, is zoned second com- 
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appellants’ 


mercial is due to the fact that this particular property 
faces the railroad tracks which lead from the Union 
Station. 

North Capitol Street, upon which the 
property is located, is approximately 2-1/3 miles long 
and extends from the United States Capitol to the Sol¬ 
diers’ Home Park, it being the main thoroughfare be¬ 
tween these two points. (R. 24.) The property ad¬ 
jacent to the Soldiers’ Home Park is zoi^ed residen¬ 
tial. North Capitol Street is also the maita. thorough¬ 
fare commonly used to reach a large and rapidly 
growing university which is located contiguous to the 
Soldiers’ Home Park on the east. (R. 24’) 

The argument that appellants sustained a loss by 
virtue of their being able to obtain greater revenue 
from the property by using the same a$ a gasoline 
filling station is far from persuasive, ^he right of 
private property must give way to the benefit of the 
public. 

In the case of L’Hote vs. New Orleans ,' 
the city of New Orleans fixed a certain 
“Red Light District” and prohibited ahy prostitute 
dwelling elsewhere in the city. Thereafter, the city 
changed the boundaries of the district, excluding a 
part of the former district and including additional 
territory in another direction. Within tjbe newly de¬ 
fined limits were located a reputable hotefy a residence, 
a church and a Sunday school house, ovrued by peti¬ 
tioners who alleged that their property was greatly 
depreciated or rendered wholly useless for the pur¬ 
poses for which it was built. The Court, in its opin- 


77 U. S. 587, 
area as the 
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ion, (page 597) adopts the following from 1 Dillon 
Mun. Corp. 4th ed., Sec. 141: 

“Laws and ordinances relating to the comfort, 
health, convenience, good order, and general wel¬ 
fare of the inhabitants are comprehensively styled 
‘Police Laws or Regulations.’ It is well settled 
that laws and regulations of this character, though 
they may disturb the enjoyment of individual 
rights, are not unconstitutional, though no pro¬ 
vision is made for compensation for such distur¬ 
bances. They do not appropriate private prop¬ 
erty for public use, but simply regulate its use 
and enjoyment by the owner. If he sutlers injury 
it is either damnum absque injuria, or, in the 
theory of the law", he is compensated for it by 
sharing in the general benefits which the regula¬ 
tions are intended and calculated to secure.” 

In American Wood Products Co. vs. City of Min¬ 
neapolis, et al., and three other cases, 35 Fed. (2nd) 
657, the Circuit Court of Appeals, Eighth Circuit, had 
before it a case substantially similar to the one at bar. 
The decision of the Court—October 7, 1929—was sub¬ 
sequent to the decisions of the Supreme Court of the 
United States in Village of Euclid et al., vs. Ambler 
Realty Company, 272 U. S. 365, 395; Nectow vs. City 
of Cambridge et ah, 277 U. S. 183, 187; and State of 
Washington ex rel. Seattle Title Trust Company, as 
Trustee, etc., vs. Roberge, 278 U. S. 116. 

In the case of American Wood Products Co. City of 
Minneapolis, et al., supra, the property of the plain¬ 
tiffs w r as almost completely surrounded by an indus¬ 
trial use district and the company had been operating 
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a factory in the same district for many years. Its ap¬ 
plication was for a permit to expand its industrial use 
by reason of its increased business. The plaintiff Ben¬ 
son in one of the other cases owned property con¬ 
tiguous to the railroad tracks, while another plaintiff 
owned property immediately adjacent thereto. On 
some of this property a warehouse had Theretofore 
been erected. The Court denied the application of all 
the plaintiffs for permits to either enlarge d pre-exist¬ 
ing industrial use or to create a new one, despite the 
fact that the location within which the property was 
situated was used principally for industrial purposes. 
The Court at page 660 said: 


“We turn to the other and controlling question 
here, namely: Was the zoning ordinance such an 
unreasonable and arbitrary exercise of the police 
power that it deprived appellants of their prop¬ 
erty without due process of law, and denied to 
them the equal protection of the law? There is 
little remaining to be said as to the law, in view of 
the numerous decisions of the Suprem^ Court deal¬ 
ing with every phase of the question. The law is 
clear—its applicability to various circumstances 
and to situations brought about by the complexity 
of our civilization is ofttimes difficult. The gen¬ 
eral tendency of the courts is to uphold reasonable 
zoning ordinances that have a substantial rela¬ 
tionship to the protection of public sajfety, health, 
morals, or general welfare. They are a matter 
of comparatively recent growth, made necessary 
by the tremendous industrial and business de¬ 
velopment of the country. The people of cities 
are entitled to some protection for their homes 
against the continual aggressions of business and 
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from the conglomeration of nerve-destroying 
noises incidental to industrial development; hence 
residential districts are established where people 
may have a reasonably quiet home life. The gov¬ 
erning bodies clothed with authority to determine 
residential and industrial districts in cities are 
better qualified because of their knowledge of the 
situation to act upon these matters than are the 
courts, and they should not be interfered with in 
the exercise of their police power to accomplish 
the desired end, unless under the guise of police 
power there is plain violation of the constitutional 
rights of citizens .’ 9 

This Court in Bugher, et al., vs. Gotwals, et al., 
60 W. L. R. 19, held that the bill charged sufficient 
facts which, if true, tended to show the appellants 
were entitled to a re-zoning of their property. The 
court, however, stated that 16th Street is, and should 
be, zoned as residential. In other words, this Court 
decided that although K Street should more properly 
be zoned commercial, 16th Street should still remain 
residential. The same may be said in this case, that 
is, that North Capitol Street should remain first com¬ 
mercial and residential, while property nearby and 
abutting, or immediately adjacent to the railroad 
tracks, should be zoned second commercial. 


m. 

Appellants Were Not Entitled to a Writ of Mandamus 

The Zoning Regulations provide: 

“The provisions of these regulations shall be 
enforced by the Commissioners of the District of 
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Columbia, and said commissioners are hereby au¬ 
thorized to interpret and apply the same. Ap¬ 
peals from the decision of the Commissioners of 
the District of Columbia may be taken to the Zon¬ 
ing Commission.” 

The appellants did not appeal to the Zoning Commis¬ 
sion of the District of Columbia from the decision of 
the Commissioners of the District of Columbia in deny¬ 
ing the appellants’ request for a permit. 

By the original order of the Zoning Commission, 
promulgated August 30, 1920, the District pi Colum¬ 
bia was divided into height, area and use districts in 
accordance with the Act of Congress appro|ed March 
1, 1920. The said Act of Congress provides as fol¬ 
lows: 

“Said districts so established sh^ll not be 
changed except on order of said commission after 
public hearing. Said commission may initiate any 
changes, or they may be initiated upotL the peti¬ 
tion of the owners affected.” 

Appellants never petitioned the Zoning Commission . 
to change the use district in which their property is 
located. (K. 23.) In any event before the appellants 
were entitled to have a writ of mandamus issued they 
were required to appeal from the decision of the Dis¬ 
trict Commissioners to the Zoning Commission, or to 
apply to the Zoning Commission to rezone their prop¬ 
erty from first commercial to second commercial. 
Neither of these remedies were pursued. It is sub¬ 
mitted that the petition for a writ of mandamus was 
properly dismissed and the rule discharged, first, be- 
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cause as a matter of law the appellants were not en¬ 
titled to have the same granted, and second, because 
they had not exhausted their legal remedies. 

CONCLUSION 

It is respectfully submitted that the judgment of 
the Trial Court was correct and should be afi&rmed. 

William W. Bride, 

Corporation Counsel, D. C. 

Vernon E. West, 

Principal Assistant Corporation Counsel, D. C. 

Robert E. Lynch, 

Assistant Corporation Counsel, D. C. 


September, 1932. 


APPENDIX 


An Act To regulate, the height, exterior design, and construction of 
private and semipublic buildings in certain areas of the National Capital. 

Be it enacted by the Senate and House of Represen¬ 
tatives of the United States of America in\ Congress 
assembled, That in view of the provisions ctf the Con¬ 
stitution respecting the establishment of tjhe seat of 
the National Government, the duties it imposed upon 
Congress in connection therewith, and the solicitude 
shown and the efforts exerted by President Washing¬ 
ton in the planning and development of t(he Capital 
City, it is hereby declared that such development 
should proceed along the lines of good order, good 
taste, and with due regard to the public interests in¬ 
volved, and a reasonable degree of control should be 
exercised over the architecture of private or semipub¬ 
lic buildings adjacent to public buildings apd grounds 
of major importance. To this end, hereafter when ap¬ 
plication is made for permit for the erectiop or altera¬ 
tion of any building, any portion of which is to front 
or abut upon the grounds of the Capitol, the grounds 
of the White House, the portion of Pennsylvania Ave¬ 
nue extending from the Capitol to the Wpite House, 
Rock Creek Park, the Zoological Park, the Rock Creek 
and Potomac Parkway, Potomac Park, Thq Mall Park 
System and public buildings adjacent thereto, or abut¬ 
ting upon any street bordering any of said! grounds or 
parks, the plans therefor, so far as thqy relate to 
height and appearance, color, and texture of the ma¬ 
terials of exterior construction, shall be submitted by 
the Commissioners of the District of Columbia to the 
Commission of Fine Arts; and the said commission 
shall report promptly to said commissioners its recom¬ 
mendations, including such changes, if aiky, as in its 
judgment are necessary to prevent reasonably avoid- 
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able impairment of the public values belonging to such 
public building or park; and said commissioners shall 
take such action as shall, in their judgment, effect rea¬ 
sonable compliance with such recommendation: Pro¬ 
vided, That if the said Commission of Fine Arts fails 
to report its approval or disapproval of such plans 
within thirty days] its approval thereof shall be as- 
sumed and a permit may be issued. 

Sec. 2. Said Commissioners of the District of Co¬ 
lumbia, in consultation with the National Capital Park 
and Planning Commission, as early as practicable 
after approval of this Act ,'ihall prepare plats defining 
the areas withiS which application for building per¬ 
mits shall be submitted to the Commission of Fine 
Arts for its recommendations. 


Approved, May 16, 1930. 



